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In re A-E-M, Respondent
Deci ded February 20, 1998

U.S. Departnment of Justice
Executive O fice for Immgrati on Review
Board of |mmgration Appeals

(1) The reasonabl eness of an alien’s fear of persecution is reduced
when his famly remains in his native country unharmed for a | ong
period of time after his departure.

(2) Where evidence from the United States Departnent of State
i ndi cates that country conditions have changed after an alien’s
departure fromhis native country and that the Peruvian Government
has reduced the Shining Path's ability to carry out persecutory
acts, the alien failed to establish a well-founded fear of
persecution in Peru.

(3) An alien who failed to rebut evidence fromthe United States
Departnment of State indicating that the Shining Path operates in
only a few areas of Peru did not establish a well-founded fear of
country-w de persecution in that country.

Donal d L. Schlemrer, Esquire, Washington, D.C., for respondents

Bef or e: Board En Banc: DUNNE, Vice Chairman, VACCA, HElLMAN,
HOLMES, HURW TZ, VILLAGELIU, FILPPU, COLE, MATHON, and
JONES, Board Menbers. Dissenting Opinions: SCHM DT,
Chairman, joined by GUENDELSBERGER, Board Menber;
ROSENBERG, Board Member.

HURW TZ, Board Menber:

In a decision dated March 18, 1996, an |Immi grati on Judge found the
respondents deportabl e as charged and deni ed their applications for
asyl um under section 208(a) of the Imrigration and Nationality Act,
8 U.S.C. § 1158(a) (1994), and withhol ding of deportation under
section 243(h) of the Act, 8 U S.C. § 1253(h) (1994). In lieu of
deportation, the Immgration Judge granted the respondents the
privilege of voluntary departure under section 244(e)(1) of the Act,
8 U S.C 8§ 1254(e)(1) (1994). The respondents have tinmely appeal ed
the Immgration Judge's decision denying their applications for
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asylum and w thhol ding of deportation. W deny the respondents’
request for oral argunent pursuant to 8 CF.R 8§ 3.1(e) (1997), and
we will disniss their appeal

I.  FACTUAL BACKGROUND

The record reveals that the primary respondent is a 40-year-old
native and citizen of Peru, who entered the United States without
i nspection on Septenber 18, 1989. The co-respondent, who is married
to the primary respondent, is a 37-year-old native and citizen of
Peru who entered the United States wthout inspection on
Novenber 21, 1993. The prinmary respondent testified that he worked
as a |l aborer at the ship docks in Linma, Peru, and was a nenber of
the APRA political party. He stated that he assisted the APRA party
in posting signs and painting, anpbng other activities. The primary
respondent recounted that in April and May of 1989, three of his
friends were killed by the Shining Path guerrilla group
approximately 4 niles from the primary respondent’s workplace.
These friends were APRA party nmenbers who distributed leaflets. The
pri mary respondent clained that in 1984, his uncle, who was enpl oyed
as a police officer, was killed by Shining Path guerrillas. The
uncl e’ s daughter, also a police officer, was poisoned by Shining
Path guerrillas in 1986. The primary respondent testified that at
some point, a painted phrase appeared on the exterior of his house
i ndicating that he would be “the next one”; he “assunmed” that the
Shining Path was responsible for this threat. The primary
respondent stated that he was well known to the Shining Path because
of his |eadership position in local sports groups. Finally, he
testified that he fears returning to Peru because the Shining Path
will remenber his face and kill him?

1. THE | MM GRATI ON JUDGE S DECI SI ON

The Imm gration Judge found the prinmary respondent to be a credible
witness and found that the respondents had a subjective fear of

! W al so observe that the co-respondent’s enpl oyer testified at the
deportation hearing. Al though the enployer’s testinony sheds |ight
on the circunstances of the respondents’ lives since their arriva
in the United States, it does not assist the Board in resolving
whet her the respondents experienced past persecution or have a well -
founded fear of persecution in Peru.
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persecution. He concluded, however, that the respondents’ evidence
did not prove past persecution or a well-founded fear of future
persecution. The Immgration Judge also noted that because 6 1/2
years had passed since the primary respondent’s departure from Peru,
it was unlikely that the guerrillas would resume their threats
against him Finally, the Imrigration Judge relied on the evidence
of record to conclude that country conditions in Peru had inproved
since 1989.

[11. APPELLATE ARGUMENTS

The respondents have appeal ed, arguing that the | mm gration Judge
(1) denied themdue process of law by failing to consider all of the
evi dence of record; (2) gave too nuch weight to certain pieces of
evi dence; (3) erroneously found that they did not neet their burdens
of proof to nerit a grant of asylum or wthholding of deportation
and (4) violated international treaty obligations in failing to
grant asylum or wi thhol ding of deportation.

V. ANALYSI S

An applicant qualifies as a refugee under section 101(a)(42)(A) of
the Act, 8 U S.C. 8§ 1101(a)(42)(A) (1994), if he denobnstrates that
he has experienced persecution or has a well-founded fear of
persecution in his hone country on account of his race, religion,
nationality, nenbership in a particular social group, or politica
opinion. See MA v. United States INS, 899 F.2d 304, 307 (4th Cir
1990) (en banc); 62 Fed. Reg. 10,312, 10,342 (1997) (to be codified
at 8 CF.R § 208.13(b)) (interim effective Apr. 1, 1997). A fear
of persecution is considered to be well founded under this section
if it is genuine and if a reasonable person in the applicant's
circunmst ances woul d fear persecution. See INS v. Cardoza-Fonseca,
480 U.S. 421 (1987); INS v. Stevic, 467 U. S. 407 (1984); Matter of
Mogharrabi, 19 I &N Dec. 439 (Bl A 1987).

A. Past Persecution

First, we adopt the Inmgration Judge's finding that the primary
respondent provided credible testinony. Myreover, we agree with the
| mmi gration Judge's conclusion that the primary respondent did not
suf fer past persecution in Peru on account of one of the five
protected grounds under the Act. See Gruz-Diaz v. INS, 86 F.3d 330,
331 (4th Cir. 1996) (holding that the evidence did not prove that
the applicant objectively feared persecution on account of actual or
i mputed political opinion). Although regrettable, the harassnent
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that the primary respondent received in the formof a painted threat
on his house does not rise to the |evel of persecution. See, e.q.
Graly v. INS, 58 F.3d 1425, 1431 (9th Cir. 1995) (distinguishing
bet ween nere harassnment or discrimnation and persecution); Fatin v.
INS, 12 F.3d 1233, 1240 (3d Cir. 1993) (finding that persecution
within the Act does not enconpass all treatment that society regards
as unfair, unjust, or even unlawful or unconstitutional); Matter of
Kasi nga, Interim Decision 3278, at 12 (Bl A 1996) (discussing the
| evel of harm necessary to constitute persecution). Aside fromthis
one threat, which the primary respondent could not |ink definitively
to the Shining Path, the primary respondent admitted that neither he
nor his immediate famly had further encounters or problems with the
Shining Path before his departure from Peru.

B. Well-founded Fear of Persecution

Next, we find that the primary respondent |acks an objective, well-
founded fear of persecution fromthe Shining Path if he returns to
Per u. See generally Huaman-Cornelio v. Board of Inmigration
Appeals, 979 F.2d 995, 1000 (4th Cir. 1992) (holding that the
applicant failed to produce sufficient evidence to prove a well-
founded fear of persecution at the hands of the Shining Path or the
MRTA in Peru). W accept the primary respondent’s testinony that
Shining Path guerrillas murdered his uncle and cousin. However, no
evi dence shows that these fanily nenbers were nurdered for reasons
other than their status as police officers.? See Matter of Fuentes,
19 1 &N Dec. 658, 661 (BIA 1988) (stating that “dangers faced by
policenen as a result of that status alone are not ones faced on
account of” one of the five protected grounds). Even assum ng that
these relatives were murdered over a decade ago for reasons outside
of their occupations, the passage of time undermnes the primary
respondent’s fear of harm based on the positions of his relatives.
Furthernmore, we note that the co-respondent renmined unharmed in
Peru for 4 vyears after the primary respondent’s departure.
Mor eover, nowhere have the respondents argued that their famly
menbers have been harned since the respondents’ departures from
Peru. See Cuadras v. United States INS, 910 F.2d 567, 571 (9th Cir
1990) (holding that an applicant’s fear of persecution is undercut
when his or her family remains in the native country unharned).

2 The primary respondent testified that the Shining Path nurdered his
uncl e because “[a]s a police officer, he was concern[ed] with caring
and | ooking after people, and the Shining Path had their eyes on
these people.” The primary respondent further testified that his
cousin, who was “very interested in finding out” how her father had
been nurdered, subsequently was killed by the Shining Path.
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W al so recogni ze that three of the prinmary respondent’s APRA party
friends allegedly were killed by Shining Path guerrillas. However
these nurders occurred over 8 years ago, during a time when the
Shining Path posed a greater threat to its political enem es and the
general populace. As the evidence of record indicates, the Shining
Path’s ability to carry out retribution against its political
opponents has dimnished recently. See Bureau of Denpcracy, Human
Ri ghts and Labor, Dep't of State, Peru - Profile of Asylumdains &
Country Conditions 3 (Jan. 1996) [hereinafter Profile] (nade part of
the record of proceedings). The Profile states that the Peruvian
CGovernnent “has seriously damaged” the Shining Path, “especially by
apprehending its principal |eaders, including Abinmael Guzman, the
founder, |eader, and chief strategi st of the organization, who was
tried, convicted, and jailed for life in late 1992." 1d. at 4
This source further reports that the “dismantling of [the Shining
Pat h’ s] command and control structure” has been acconpanied by a
greater than 50 percent drop in the nunber of people nurdered by the
organi zation. 1d.

Furthernore, in light of the country conditions evidence of record
whi ch states that the Shining Path operates in only a few areas of
Peru, the respondents have not provi ded any evidence to suggest that
their fear of persecution from the Shining Path would exist
t hr oughout that country. See Matter of G A-L-, Interim Decision
3305, at 5 (BI A 1997) (discussing internal relocation). |In light of
this and the other evidence of record, we find that the respondents’
“al l egations do not provide the ‘specific and objective facts’
necessary to ‘support an inference of risk of future persecution.’”
Figeroa v. INS, 886 F.2d 76, 80 (4th Cir. 1989) (quoting Cardoza-
Fonseca v. INS, 767 F.2d 1448, 1453 (9th Cr. 1985), aff’'d, 480 U S.
421 (1987)).

The dissenting opinions in the instant case cite with approva
Gonzal ez-Neyra v. INS, 122 F.3d 1293 (9th Cir. 1997), reh’ g denied
and anended, F. 3d , 1998 W. 3590 (9th Cir. Jan. 6, 1998). |In

Gonzal ez-Neyra v. INS, the United States Court of Appeals for the
Ninth Grcuit reversed and remanded a Board decision that disnissed
a Peruvian alien's appeal fromthe denial of his asylumclaim Upon
review, we find that the facts of that case are distinguishable from
the facts of the instant case. The alien in Gonzalez-Neyra v. INS
was forced for 9 nmonths (from April 1990 to January 1991) to make
payments to nen who were later revealed to be Shining Path

guerrillas. 1d. at 1294. When he learned that the extortionists
were Shining Path guerrillas, he directly told themthat he would no
| onger give them nobney to support their arned struggle. The

guerrillas personally ordered himto close his video ganme busi ness
and warned himthat he risked death if he refused. After making one



I nterimDeci sion #3338

further paynment to the guerrillas, he fled his home and business.
His fear of retaliation from the Shining Path nenmbers who had
extorted nobney from him subsequently became hei ghtened when he
| earned that these guerrillas had been identified in the press.
Furthernmore, after he fled his home and business, his famly
i nformed hi mthat anonynous persons continued to demand information
of his whereabouts. |d.

The instant case involves dissinilar facts and circunmstances. The
primary respondent in this case never had a face-to-face encounter
with his alleged persecutors. In fact, the only direct harm
experi enced by the respondent was a painted threat on his house
all egedly by the Shining Path. The respondent has not shown that
t he harm which befell his uncle and cousin, who were murdered in
1984 and 1986 by the Shining Path, was inflicted on account of
menbership in the respondent’s famly or political opinion
Additionally, the respondent has offered no evidence that the
Shining Path continues to be interested in his whereabouts since his
departure from Peru. Finally, we observe that the instant case is
controlled by neither Gonzal ez-Neyra v. INS, supra, nor the |aw of
the Ninth Grcuit, but rather by the law of the Fourth Circuit
According to applicable Fourth Circuit law, we find that the
respondents in the instant case have not adduced sufficient
objective facts to support an inference that they risk future
persecuti on. Figeroa v. INS, supra; see also Huaman-Cornelio v.
Board of Inmigration Appeals, supra, at 1000 (holding that the
Peruvi an applicant failed to offer concrete facts to support his
all eged wel | -founded fear of persecution at the hands of the Shining
Path or the MRTA).

Al t hough we synpathi ze with the respondents, who endured social and
political unrest in Peru before making a successful Ilife for
thenselves in the United States, for the reasons discussed above we
conclude that they failed to present sufficient evidence to support
their asylumclaim As the respondents have failed to satisfy the
| oner burden of proof required for asylum it follows that they also
have failed to satisfy the clear probability standard of eligibility
required for withholding of deportation. See Matter of Mogharr abi
supra; 62 Fed. Reg. 10,312, 10, 343-44 (1997) (to be codified at 8
C.F.R. 8 208.16) (interim effective Apr. 1, 1997). The evi dence
does not establish that it is nmore likely than not that the
respondents woul d be subject to persecution on account of one of the
five grounds specified in section 243(h) of the Act. See INS v.
Cardoza- Fonseca, supra; INS v. Stevic, supra.

Addi tionally, we consider the respondents' contention that their
deportation would violate both the Geneva Convention Relative to the
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Protection of Civilian Persons in Time of Wr® and customary
international law. W note that such arguments were di scussed and
rejected in the Board' s decision in Matter of Medina, 19 |I&N Dec.
734 (BIA 1988). As we held in Matter of Medina, neither the Geneva
Convention nor customary international law creates a potential
renmedy from deportation that can be sought by individual aliens in
deportation proceedi ngs over and above that provided by the Act, as
i mpl enented by regulation. Additionally, we held that “even if it
were assuned that customary international |aw could provide a basis
for individual aliens to assert a right that their deportation be
withheld, . . . [t]he authority to consider such requests has not
been del egated by the Attorney General to the immgration judges or
this Board.” 1d. at 746.

Finally, inasmuch as we have reviewed the record on a de novo
basis, we find that the respondents have not suffered any prejudice
due to the Inmmigration Judge's alleged failure to properly consider
and wei gh the evidence of record.* See Matter of Burbano, 20 I|&N
Dec. 872, 874 (BIA 1994); Mtter of Edwards, 20 | &N Dec. 191, 196
(Bl A 1990).

In Iight of the foregoing, we enter the follow ng orders.
ORDER: The respondents’ appeal is dism ssed.

FURTHER ORDER: Pursuant to the Immgration Judge’'s order and in
accordance with our decision in Matter of Chouliaris, 16 |&N Dec.
168 (BI A 1977), the respondents are permtted to depart from the
United States voluntarily within 30 days fromthe date of this order
or any extension beyond that tine as may be granted by the district

% Geneva Convention No. IV, Aug. 12, 1949, 6 U S. T. 3516, T.l1.A. S.
No. 3365, 75 U NT.S. 287 (entered into force for the United States
Feb. 2, 1956).

“1n this regard, we note that we have fully consi dered the evidence
of record which states that a “guerrilla war” (referred to by the
respondents on brief as a “civil war”) has been waged by the Shining
Pat h and another terrorist organization since 1980. See Committees
on International Relations and Foreign Relations, 104th Cong., 2d
Sess., Country Reports on Human Rights Practices for 1995 2 (Joint
Conm Print 1996) (copy made part of the record of proceedings).
However, as discussed above, other docunentary evidence of record
shows that the Peruvian Government has curtail ed sharply the Shining
Path’s ability to wage this “war.”
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director; and in the event of failure to so depart, the respondents
shal | be deported as provided in the Inmigration Judge's order

DI SSENTI NG OPI NI ON: Paul W Schmdt, Chairman, in which John W
Guendel sberger, Board Menber, joined

| respectfully dissent.

The primary respondent has presented «credible testinony
establishing that a reasonable person in his circunstances would
fear political persecution at the hands of the Shining Path
guerrillas if returned to Peru. The objective reasonabl eness of the
primary respondent’s fear is confirmed by the two reports fromthe
United States Department of State, Bureau of Denocracy, Human
Ri ghts, and Labor contained in the record. | would sustain the
respondents’ appeal and grant them asylum

The primary respondent testified credibly that his uncle and his
cousin were nurdered by Shining Path guerrillas. Those murders, 2
years apart, appear to be nore than coincidental. Although both the
uncl e and the cousin were police officers, both were killed while
of f-duty. The uncle was driving his pick-up truck and the cousin
was poisoned in her residence. Those circunstances lead to the
reasonabl e conclusion that both were killed by the Shining Path for
their inmputed political support of the Peruvian Government, rather
than because of activities performed in the line of duty as |law
enforcement officers. c. Matter of S-P-, Interim Decision 3287
(BI'A 1996) (stating that circunstances can support a finding of
persecution on account of inputed political opinion even where other
notives for mstreatnent are possible).

Therefore, this case is not controlled by Matter of Fuentes, 19 | &N
Dec. 658 (BI A 1988), which held that a policeman does not suffer
persecution for refugee purposes on the basis of acts directed
agai nst himwhile performng his official duties during a time of
civil conflict. On the contrary, in Fuentes we recognized that a
former policeman, that is, one no longer performng official |aw
enforcenent duties, could suffer persecution on account of
political opinion or menbership in a particular social group. The
situation of the uncle and the cousin is analogous to that of a
former policeman. The primary respondent’s objective fear is also
supported by credible testinony that the Shining Path nurdered three
of his friends who, like the respondent, were politically active in
the APRA political party.
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The State Departnent reports in the record confirm that,
not wi t hst andi ng Peruvi an Governnent efforts that have di mnished its
strength, the Shining Path retains both the will and the ability to
inflict harm on targeted individuals and groups throughout Peru.
This case is very simlar to a recent case where the United States
Court of Appeals for the Ninth Crcuit Court, relying to a large
extent on a dissenting opinion by Board Menber Rosenberg, rejected
the Board’'s conclusion that conditions had changed in Peru so as to
elimnate nost clainms of persecution at the hands of the Shining
Path. Gonzalez-Neyra v. INS, 122 F.3d 1293 (9th Cr. 1997), reh’'g
denied and amended, _ F.3d __ , 1998 W 3590 (9th Cir. Jan. 6
1998).

The primary respondent has established an objective basis that
woul d | ead a reasonabl e person to fear political persecution at the

hands of the Shining Path if returned to Peru. Therefore, | would
sustain the respondents’ appeal and grant them asylum
Consequently, | respectfully dissent from the disnissal of the
appeal

DI SSENTI NG OPI NI ON: Lory D. Rosenberg, Board Menber

| respectfully dissent.

One rarely rushes into a single error. Rushing into the
first one, one always does too much. So one wusually
per petrates another one -- and now one does too little.

Friedrich N etzsche, Twilight of the Idols, in The Portable
Ni et zsche, 463, 470 (Walter Kaufmann ed. and trans., 1982)

This appeal involves a respondent! from Peru who established by
credible testinony that he was politically active, both locally and
nationally, in the APRA political party. As a result, the
respondent was subjected to threats by Shining Path guerrillas, and
menbers of his famly and several of his fellow party workers were
targeted and then nurdered by the Shining Path. The respondent
received a direct threat against his own life -- a painted sign on

1 note that it is the male respondent, and not his wife, who is the
principle subject of the persecution claim on appeal, and
consequently use the term “respondent” in the singular to refer to
the salient facts of persecution involved.

9
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hi s house that he would be “the next one” -- which, along with the
deaths of his uncle, his cousin, and his friends, precipitated his
departure from Peru.

It is nmy viewthat the majority, betraying (not for the first tine)
apparent indifference to controlling Supreme Court, circuit court,
and Board precedent, has rushed headl ong into a series of erroneous
concl usi ons concerning the respondent’s asylumclaim contorting the
evi dence of record to support outconme they have reached: denial of
the respondent’'s credible claim of a well-founded fear of
persecution in his homeland. To achieve this unfortunately, but
transparently, predetermined result, the mgjority nethodically has
di scounted the “concrete facts” that forman objective basis for the
respondent’s asylum cl aim

In the process, the mmjority is content to characterize the
record’s overwhel mng evidence of the Shining Path guerrillas’
intent to target and assassi nate the respondent as but a series of
“regrettable” incidents that, taken individually or cumnulatively, do
not nmerit relief fromthis adjudicative tribunal. Mtter of A-E-M,
Interim Decision 3338, at 3 (BIA 1998). |In the end, the ngjority
becormes convinced by its own accretion of errors and, unfortunately
for the respondent, by doing so nmuch they do distinctly too little.

. THE RESPONDENT |S ENTI TLED TO A FAI R AND REASONABLE ASSESSMENT
OF HI' S TESTI MONY PRESENTED UNDER THE APPLI CABLE STANDARD

The United States Court of Appeals for the Fourth Grcuit, in which
this case arises, has stated that an asylum applicant’s testinony
alone is sufficient to establish his or her eligibility for relief
where such testinmony is “credible, persuasive, and refers to
‘specific facts that give rise to an inference that the applicant
has been or has a good reason to fear that he or she will be singled
out for persecution’” on account of an enunerated ground. Figeroa
v. INS 886 F.2d 76, 80 (4th Cir. 1989) (quoting Cardoza- Fonseca v.
INS, 767 F.2d 1448, 1453 (9th Cir. 1985) (noting that establishnment
of objective facts through testinony al one does not make them any
| ess objective), aff'd, 480 U S. 421 (1987)); see also Huaman-
Cornelio v. Board of Immigration Appeals, 979 F.2d 995 (4th Cir
1992) (requiring evidence of objective facts to establish a well-
founded fear of persecution). The respondent has provided such
t esti nmony.

In uncontroverted testinony before the | mrgration Judge, accepted
by the majority as being credible, the respondent related that he,
like his father before him was an active supporter of the APRA

10
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political party, and distributed | eaflets, posted signs, and painted
pl acards on behalf of the party. |In April and May of 1989, three of
the respondent’s friends with whom he worked and who al so were APRA

party menbers who, |ike the respondent, distributed leaflets in
support of the party, were killed by Shining Path guerrillas
approximtely 4 mles from the respondent’s workplace. The

respondent testified that, at some later point, the Shining Path
pai nted a phrase on his house indicating that he would be “the next
one.”

He related that he was well known personally to the Shining Path
because of his activities in APRA and because of the fact that he
hel d a | eadership position in | ocal sports groups. |In addition, in
1984, prior to the tinme his associates were nmurdered and he received
the direct death threat painted on his house, the respondent’s
uncl e, who had been enployed as a police officer, was killed by the
Shi ni ng Pat h. The uncle’s daughter, also a police officer, was
murdered by the Shining Path in 1986. Based on these specific facts
and circunstances, the respondent testified that he fears returning
to Peru because he believes that the Shining Path will renmenber his
face and kill him

Thus, the essential elements of the respondent’s asylumclaimare
not in dispute. For its part, the majority does not differ with the
| mmigration Judge's recitation of these facts, and has agreed that
the respondent is a credible wtness. The nmajority has,
nevert hel ess, adopted the conclusion of the Immgration Judge who
found that the respondent had not established past persecution, and
noted that 6 1/2 years had passed since the respondent’s departure
from Peru, and that conditions in the country had inproved since
that time.

Al t hough | agree that the specific facts presented -- nurder of
three conpatriots by the Shining Path and the desecration of the
outside of the respondent’s house with a painted death threat --
may not establish past persecution, whether or not these
ci rcunstances constitute past persecution is not dispositive of his
contention that he has a well-founded fear of persecution. An
asyl um seeker is not required to establish that past incidents
constituted persecution in order to establish a well-founded fear of
future persecution. See Shirazi-Parsa v. INS, 14 F.3d 1424 (9th
Cir. 1994) (holding that evidence that an individual was
interrogated and rel eased does not foreclose a well-founded fear of
persecution in the future); see also Abdel-Masieh v. United States
INS, 73 F.3d 579, 584 (5th Cir. 1996) (reversing the denial of
asyl um based on the Board' s conclusion that an individual who had
been detained twice but not nistreated to the degree that would

11
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constitute “persecution” had no fear of persecution in the future,
because there “is little reason to generally suppose . . . [that
such past actions] create an ‘outer linmt’ on [the government’s]
future actions”).

The mgjority, however, declines to nmeaningfully assess the
circunmstances as they existed at the time of the respondent’s
departure or to make a determ nation of whether the facts rel ated
indicate that, at the time of his departure from Peru, the
respondent had a well-founded fear of persecution by the Shining
Path on account of his political opinion. See Gonzales v. INS, 82
F.3d 903, 911 (9th Cr. 1996) (criticizing the Board for failing to
di scuss the evidence “as it stood when [the applicant’s] hearing
concl uded” and stating that the passage of time and change of
governnent in a country is not dispositive of whether an asylum
appl i cant has established a well-founded fear of persecution). The
absence of a specific finding, either endorsing or refuting that the
facts establish that the respondent’s fear of persecution was wel
founded when he fled his country, should not be | ost on the casua
reader. The extent to which the respondent’s fear was well founded
when his coll eagues were murdered, the personal threat to him was
received, and he fled, is the central consideration in assessing
whet her, at the tine of the Inmgration Judge' s adjudication, or
this Board’'s review of that adjudication, the respondent has a well -
founded fear of persecution. Huaman Cornelio v. Board of
Immigration Appeals, supra. That determination is a critical
el ement in our disposition of the claimunder the country conditions
that exist in Peru today.

The majority evades the issue of whether the respondent’s credible
account now or ever supported a well-founded fear of persecution as
a matter of law, and noves straightaway to the conclusion that,
what ever fear the respondent nmay reasonably have possessed when he
fled Peru in Septenber 1989, the passage of the tine and a purported
reduction in Shining Path influence have eviscerated his asylum
claim Using this technique, the majority attenpts to avoid ever
having to confront the significance of the actual threats received
by the respondent, and ninimzes or ignores the relevance of the
political killings of his colleagues, and the actual murders that
occurred in his famly.

In addition, in the context of discussing past persecution, the
majority contends that the respondent “could not link definitively
to the Shining Path” the death threat that was painted on his house.
I note, however, that all of the evidence in the record before us,
including the respondent’s position in the APRA party, his
association with famly nmenbers and friends who were killed by the

12
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Shining Path, and the timng of the desecration of his house in this
way, points to the Shining Path. Moreover, nerely suggesting an
alternate explanation night exi st says little about t he
reasonabl eness, in objective terns, of the specific objective facts
presented and the respondent’s fear that this threat came fromthe
Shi ni ng Pat h.

The standard under which we operate is “reasonabl eness,” not
“definitiveness.” See MA. v. United States INS, 899 F.2d 304, 311
(4th Cir. 1990) (en banc). According to the principle of Cccams
razor, the best explanation of an event is the one that is the
sinpl est, using the fewest assunptions or hypotheses. See Wbster’s
Il New Riverside University Dictionary 813 (1994). Nevert hel ess,
the majority concludes that the respondent failed to provide “‘the
“specific and objective facts” necessary to “support an inference of

risk of future persecution.”’'” Matter of A-E-M, supra, at 5
(quoting Figeroa v. INS, supra, at 80 (quoting Cardoza-Fonseca v.
I NS, supra, at 1453)). | do not agree, finding this result to be

contrary to the Suprene Court’'s decision in [NS v. Cardoza-Fonseca,
480 U.S. 421 (1987), and to our precedent. Matter of Mdgharrabi, 19
| &N Dec. 439 (BIA 1987), recognizing that the specific facts
contenpl ated were those that would support inferring a |ikelihood,
and not a probability or a certainty, of persecution. Not only do
| disagree in terns of the result reached by the mgjority, but | do
not believe the majority has given this asylum seeker the fair and
reasonabl e consideration to which he is entitled.

1. DETERM NATI ON OF THE PRESENCE OF OBJECTI VE FACTS ESTABLI SHI NG
A VEELL- FOUNDED FEAR OF PERSECUTI ON

That the respondent clearly harbored a well-founded fear of harm
from Shining Path guerrillas at the tine that he fled his honel and
arises fromthe follow ng objective facts: (1) the respondent was
simlarly situated to three fellow party workers who were murdered
by the Shining Path; (2) the respondent received specific threats
from Shining Path guerrillas, including a witten warning on his
house that he would be “the next one”; and (3) tw of the
respondent’s fanmly nmenbers, who shared his opposition to the
Shining Path, were nurdered by the anti-governnent guerrillas.
Huaman- Cornelio v. Board of Inmigration Appeals, supra, at 999
(di stinguishing a genuine fear based on unsupported hypot heses from
evi dence of a fear supported by concrete facts showing that fear to
be objectively reasonable).

13
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A. Politically Mdtivated Harmto Persons “Sinmilarly Situated”

The majority does not dispute that Shining Path guerrillas nurdered
three of the respondent’s friends. Li ke the respondent, the
i ndividuals killed were active nenbers of the APRA political party
and carried out duties simlar to those he carried out. The courts
have held that in proving a well-founded fear of persecution, an
asylum applicant is not required to denonstrate that he would be
“singled out” for harmif he can establish (1) a pattern or practice
of persecution of persons simlarly situated to the applicant on
account of a protected ground and (2) that he is a menber of and
identifies with such persons such that his fear of return is
reasonable. See, e.qg., Gsorio v. INS, 18 F.3d 1017, 1031 (2d Cir
1994); see also 8 C.F.R 8§ 208.13(b)(2)(1)(A), (B) (1997). In
addition, this Board has recognized, in decisions having
precedential authority, the concept that what has happened to
persons similarly situated has a bearing on the claim made by an
asyl um seeker. Matter of Mbdgharrabi, supra, at 446 (stating that
where the country at issue has a history of persecuting people in
circunstances simlar to those of the asylumseeker, carefu
consi deration should be given to that fact).

Furthernore, the courts have stated that an asylum applicant’s fear
of retaliation from a guerrilla organization, owing to his voca
political opposition to the group, is well founded where he has
received death threats and where simlarly situated persons have
been nmurdered by the organization. Sotelo-Aquije v. Slattery, 17
F.3d 33, 37 (2d Cir. 1994), rev'd on other grounds, 62 F.3d 54 (2d
Cir. 1995); Gsorio v. INS, supra, at 1029. The nmere fact that an
appl i cant has not yet been physically harned by the individuals or
group that he claims to fear, or has not had a face-to-face
encounter with the qguerrillas, does not indicate that he |acks a
wel | -founded fear of persecution. Sotelo-Aquije v. Slattery, supra,
at 37; see also Turcios v. INS, 821 F.2d 1396, 1402 (9th Cir. 1987).
So long as the applicant’'s fear of persecution upon return is
reasonable, a grant of asylum is warranted. Sotel o-Aquije v.
Slattery, supra, at 37.

I nstead of addressing directly the respondent’s circunstances, the
maj ority has raised jurisdictional and substantive concerns about
the dissents’ citations to Gonzalez-Neyra v. INS 122 F.3d 1293 (9th
Cir. 1997), reh’'qg denied and anmended, __ F.3d __, 1998 W 3590
(9th Cir. Jan. 6, 1998). According to the mpjority, the Ninth
Circuit’'s decision in Gonzalez-Neyra v. INS is distinguishable “on
the facts” from the instant case, because unlike Gonzal ez- Neyra
“[t]he primary respondent in this case never had a face-to-face
encounter with his alleged persecutors. |In fact, the only direct
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harm experienced by the respondent was a painted threat on his
house, allegedly by the Shining Path.” Matter of A-E-M, supra, at
6.

So, in the judgment of the mpjority, evidence of the guerillas
single confrontation with a business man (who holds a political view
but is not politically active) in which a threat is made to him and
his property (but no i mediate harmwas incurred), as in Gonzal ez-
Neyra v. INS, supra, at 1294-95, now does constitute a reasonable
l'i keli hood of persecution.? By contrast, according to the mjority,
the invasion of the respondent’s property and privacy resulting in
a violent defacenent of the respondent’s hone with a painted death
threat, which followed the nurder of three of his friends and fell ow
APRA party workers by the Shining Path approximately 4 miles from
where they and he worked, does not «constitute a reasonable
l'i kel i hood of persecution because the face-to-face confrontation was
not to his person, but to his hone. See Gonzal ez-Neyra v. INS
supra; Sotelo-Aquije v. Slattery, supra, at 37. In ny view, such a
distinction is patently unreasonabl e.

The respondent has presented credi ble, conpelling evidence that
persons to whom he is simlarly situated were singled out and
assassinated by the Shining Path, owing to their politica
opposition to the terrorist group. The respondent noted that his
friends’ bodies were found only 4 mles fromtheir workplace, where
he also was enployed. Al though the mmjority has declined to
squarely address the issue, the nmurders of the respondent’s three
conpatriots constitute objective facts that indisputably support the
respondent’s assertion of a well-founded fear of persecution
Huaman- Cornelio v. Board of Inmigration Appeals, supra; see also

21 note that the respondent in Gonzal ez-Neyra v. INS, supra, never
woul d have been in a position to petition for review before the
United States Court of Appeals for the Ninth Crcuit but for the
fact that the Board, by a 2-1 nmpjority, denied his claimthat his
refusal to conply with extortion demands resulting in the threat to
his life and property constituted persecution. See Matter of
T-MB-, Interim Decision 3307 (BIA 1997) (holding that crinina
extortion efforts do not constitute persecution “on account of”
political opinion where it is reasonable to conclude that those who
i ssued threats or inflicted harm on an asylum applicant were not
notivated by their victims political opinion); cf. id. (Rosenberg,
di ssenting) (discussing evidence of greater harm inflicted on
respondent follow ng her declaration of political opposition to the
NPA) .
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Osorio v. INS, supra; Sotelo-Aquije v. Slattery, supra.
Furthernore, the killings indicate that the Shining Path has the
ability or inclination to punish the respondent for holding a

political belief, i.e., one supporting a different politica
alternative and opposing the program of the Shining Path, which the
guerrillas consider offensive. See Matter of S P-, Interim Decision

3287 (BIA 1996); Matter of Mogharrabi, supra. This evidence
constitutes objective facts that support the respondent’s subjective
fears that he was and will be targeted by the Shining Path.

B. Specific Threats Directed at the Respondent

Not only is the respondent sinmilarly situated to other persons who
suffered persecution at the hands of the Shining Path, he al so has
presented evidence that he was individually targeted by the
guerrillas for the sane, fatal treatnent. Cf. Gsorio v. INS, supra,
at 1031 (holding that an asyl um applicant who establishes a pattern
or practice of persecution of others simlarly situated need not
denonstrate that he would be singled out for persecution). Prior to
his departure from Peru, the respondent received a painted warning

on his house that he was to be “the next one.” This threat followed
the nurders of his friends and fellow party workers by the Shining
Path, and also followed the killings of his uncle and his cousin by

the guerrillas. The mpjority finds that, although “regrettable,”
the painted threat was nere harassnent which does not rise to the
| evel of persecution. Matter of A-E-M, supra, at 3. | find their
concl usion callous and dism ssive, and find it “regrettable” that
they refuse to acknow edge that such a threat clearly supports the
respondent’s wel |l -founded fear of persecution, even if it does not,
standi ng al one, constitute past persecution.

I n deciding whether a threat received froma purported persecutor
supports an alien's clainmed fear of persecution, “[t]he essentia
element is that the threat be such that a reasonable person would
find it credible, based on what that person has experienced and

wi t nessed.” Sotelo-Aquije v. Slattery, supra, at 37; see also
Carranza-Hernandez v. INS, 12 F.3d 4, 7-8 (2d Cir. 1993); Huaman-
Cornelio v. Board of Inmigration Appeals, supra. The threat
received by the respondent was chilling and unanbiguous, and

foll owed unm stakable exanples of the Shining Path’s ability to
exact retribution against its political enemies. Gven the nurders
of his uncle, his cousin, and his three friends at the hands of
Shining Path guerrillas, the respondent’s apprehension that the
war ni ng he received would be carried out is clearly well founded.
As further evidence that he believed the Shining Path’s warning, he
fled Peru soon after receiving the threat. Accordingly, | believe
that the najority has erred in minimzing the respondent’s plainly
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articulated fear that if he returned to Peru, “[t]hey would kil
me.”

C. Politically Motivated Harmto Fam |y Menbers

The respondent’s asylumclaimis buttressed by his asserted fear
of persecution owing to his affiliation with famly menbers who were
targeted and murdered by the Shining Path. The respondent testified
credibly that his father had been an active nenber of the APRA party
since he was a young child and that his father participated in
numerous party activities. Such involvenent led to the respondent’s
fam |y receiving threats fromthe Shining Path guerrillas, because
they were “strong supporters of the APRA party and because [they]
strongly supported and encouraged people to participate in the
el ectoral process, in spite of the threats fromthe Shining Path to
sabot age the elections and kill those who took part in the elections
process.”

The respondent testified further that his uncle and his cousin,
bot h of whomwere police officers, were murdered by the Shining Path
in their off-duty hours -- not as police personnel but as politica
opponents. The majority’s negative presunption to the effect that
“no evidence shows that these fanmly nenbers were nurdered for
reasons other than their status as police officers,” see Matter of
A-E-M, supra, at 4, is unwarranted, as the respondent testified to
the contrary and the record contains no evidence indicating that the
respondent’s wuncle or cousin were assassinated owing to their
occupations. See Cccam razor principle, supra. To the contrary,
the evi dence presented suggests the respondent’s fanmi |y menbers were
mur dered during off-duty hours for reasons other than nmerely their
status as police officers.® Cf. Matter of Fuentes, 19 I &N Dec. 658,
661 (BI A 1988) (holding that “dangers faced by policenen as a result
of that status alone are not ones faced on account of” one of the
five protected grounds). (Enphasis added.)

Both this Board and the courts have recognized that the
m streatnent of famly nenbers has a bearing on the persecution

5 The respondent testified that his uncle “was found dead in the
pi ck-up truck he was driving.” According to the respondent, “[A]s
a police officer, he was concern [sic] with caring and | ooking after
people, and the Shining Path had their eyes on these people.”
Furthernmore, he testified that his cousin, who was the daughter of
his rmurdered uncle, was found dead from poisoning in the
respondent’s hone. He related that prior to her death, she had been
“very interested in finding out what happened how ny uncle died.”
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suf fered by an asylumapplicant. The treatnment of the respondent’s
uncl e and cousin bolsters the viewthat his fear is well founded.
See Ananeh-Firempong v. INS, 766 F.2d 621 (1st Cir. 1985)
(concluding that evidence of nistreatnment of one’'s fanily is
probative of a threat to the petitioner); Ofice of the United
Nati ons Hi gh Conmi ssioner for Refugees, Handbook on Procedures and
Criteria for Deternining Refugee Status Under the 1951 Convention
and the 1967 Protocol Relating to the Status of Refugees para. 43,
at 13 (CGeneva, 1992)[hereinafter Handbook] (stating that an
appl i cant need not show a threat of persecution based on personal
experience, as evidence concerning relatives nmay support the
conclusion that fear is well founded);* Ranbs-Vasquez v. INS 57 F.3d
857 (9th Cir. 1995) (finding that violence against friends and
fam |y which creates a pattern of persecution closely tied to the
petitioner may establish a well-founded fear) (citing Ariaga-
Barrientos v. INS, 937 F.2d 411, 414 (9th Cr. 1991)); see also
Matter of Villalta, 20 I1&N Dec. 142 (BI A 1990) (holding that threats
of harmto imediate fanily in part on account of the applicant’s
political activities, and the actual nurder of his brother,
supported a wel |l -founded fear of persecution).

Just as the Shining Path attributed to the respondent’s father,
uncl e, and cousin a political opinion antithetical to their cause,
so too did the respondent becone an object of harm because it was
reasonable, given his affiliations and activities, for the
guerrillas to identify himas holding a political opinion simlar
to his relatives. See Montecino v. INS, 915 F.2d 518, 519 (9th Cir.
1990); see also Hernandez-Ortiz v. INS, 777 F.2d 509, 515 (9th Cir.
1985) (“The fact that there have been a nunber of threats or acts of
viol ence against nenbers of an alien's famly is sufficient to
support the <conclusion that the alien's life or freedom is
endangered.”). Furthernore, the respondent provided evi dence that
the guerrillas were aware of his views, could be aware of his famly

4 The Handbook provides practical guidance to governnment officials
as they are determining refugee status under the Refugee Act of
1980, Pub. L. No. 96-212, 94 Stat. 102, which was enacted to bring
United States refugee law into conformance with our international
obligation of nonrefoul ement under the United Nations Convention
Relating to the Status of Refugees, July 28, 1951, 189 U N. T.S. 137
and the United Nations Protocol Relating to the Status of Refugees,
Jan. 31, 1967, [1968] 19 U S. T. 6223, T.1.A S. No. 6577, 606
U NT.S 267. INS v. Cardoza-Fonseca, supra, at 436-37 (1987);
Matter of Q T-MT-, Interim Decision 3300 (BIA 1996) (Rosenberg,
di ssenting); Matter of Rodriquez-Palma, 17 |&N Dec. 465, 468 (BIA
1980) .
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ties, and actively pursued him after the deaths of his relatives.
See Matter of Mbgharrabi, supra. The nmpjority neverthel ess refuses
to accord these facts any significance with respect to the
respondent’s present situation. To do so would nean the mgjority
had to give the respondent’s claimnore credence.

Finally, in the absence of any show ng that other menbers of the
respondent’s famly were known to hold political views antithetical
to the Shining Path, or were actively associated with his father,
his uncle, or his cousin as he was, the fact that certain nenbers of
the respondent’s family remained in Peru without further harmis
hardly determ native of the risk of persecution to the respondent.
In this case, the “famly nenber” was the respondent’s wife, who was
not politically active and who woul d not necessarily be associ ated
with the respondent’s father, uncle or cousin, or with his co-
workers. Cf. Cuadras v. United States INS, 910 F.2d 567, 571 (9th
Cir 1990).°

[11. CONSI DERATI ONS OF COUNTRY CONDI Tl ONS
IN THE WELL- FOUNDED FEAR ASSESSMENT

| find that the respondent’s credible account of his experiences
| eads to the unavoidable conclusion, which was skirted by the
majority, that he had an objective, well-founded fear of harmat the
hands of the Shining Path at the time of his departure from Peru.
See Matter of S-P-, supra; see also Huaman-Cornelio v. Board of
| i gration Appeals, supra, at 1000; Handbook, supra, paras. 196,
203-204, at 47-48 (providing that in cases where an adjudicator is
satisfied as to an asylum applicant’s general credibility, and

5 In atelling exanple of doing too much only to do too little, the
majority inposes the principle, wthout qualification, that an
asyl um seeker’s reasonable fear of persecution is reduced when
fam |y menmbers who remain behind are unharnmed. In fact, Cuadras
testified that he and his famly were farners who | eft farm ng when
guerrillas threatened him his father, and his brother if they
continued to farm but reported that although harassment stopped
when he went into the mlitary and his brother went into
construction, the guerrillas threatened to harm Cuadras' father and
brother if they tried to begin farm ng again. It is under these
circunstances that the Ninth Circuit stated, “Cuadras's clainms are
further undercut by the fact that his father and brother have not
been harmed, and they apparently still reside unmolested in El
Sal vador.” Cuadras v. United States INS, supra, at 571.

19



I nterimDeci sion #3338

absent “good reasons to the contrary,” the applicant should be given
the benefit of the doubt with respect to his or her claim. The
question thus becones, whether, since that time, conditions have
changed to such an extent as to elimnate the respondent’s well -
founded fear. The najority concludes that they have. The evidence
of record, however, does not support their conclusion.

As noted, the majority’s denial of the respondent’s asylum claim
is based primarily on its finding that country conditions in Peru
have changed to such an extent that the respondent’s fear is not
(or, is no longer) well founded. This conclusion, however, rests
upon the majority’'s selective use of information provided in two
Departnent of State docunents contained in the record. The first is
the Bureau of Denocracy, Human Rights, and Labor, U S. Dep’'t of
State, Peru - Profile of Asylum Caims & Country Conditions (Jan
1996) [hereinafter Profile]. The second is a U S. Dep’'t of State,
Peru Human Rights Practices, 1995 (March 1996) [hereinafter Human

Rights Report]. These documents purportedly address relevant
country conditions in Peru that have a bearing on the reasonabl eness
of the respondent’s claim See Matter of S-MJ-, Interim Decision

3303 (BI A 1997).

Upon exam nation, however, it becones clear that the documents on
which the mjority relies support the respondent’s claim of
continuing Shining Path intimdation, terror, and individua
persecution at least as strongly as they support the mpjority’s
position that the guerrillas no |onger pose a serious threat.® See
Gonzal ez-Neyra v. INS, supra. The Profile provides:

[Dlespite its reduced capacity, the Shining Path is stil

mentioned nost frequently as the abuser in asylum clains
from Peru. Lacking w despread support, it has used terror
against civilians regardl ess of their political allegiance
as part of its overall strategy to create chaos and make
the country ungovernable. During 1994, guerrilla victinms
i ncluded peasants, farners, villagers, |I|ndians, civi

authorities and public servants, politicians, businessnen,

6 1t should be noted that, although these are authoritative
docunents, provided pursuant to the regul ations and our holding in

Matter of S-MJ-, Interim Decision 3003 (BIA 1997), “there is
perennial concern that the [State] Departnent soft-pedals human
rights violations by countries . . . with which the United States

wants to have friendly relations.” Gamatikov v. INS, 128 F.3d 619
(7h Cir. 1997); see also Matter of T-MB-, Interim Decision 3307
(BI'A 1997). (Rosenberg, dissenting).
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devel opnent and human rights workers, educators and
students, |abor |eaders, and religious worrkers as well as
40 nmenbers of the security forces.

Profile, supra, at 4 (enphasis added). The docunent notes further
t hat al though the organization enjoys a reduced ability to “nount

coordi nated attacks with large numbers . . . , the Shining Path
retains the capacity to | aunch destructive terrorist attacks even on
well -protected targets. |In urban areas, it often uses car bonbs and
ot her expl osive devices in its canpaign of terror.” |d. (enphasis
added) .

In addition, the Human Rights Report frequently refers to the
Shining Path's continuing ability to terrorize the popul ace and
target its political enem es for persecution and death. According
to the report, although the guerrillas’ overall influence has
reduced in recent years, “where it continues to operate, Sendero
Luni noso [the Shining Path] continues to assassinate civilians who
oppose it.” Human Rights Report, supra, at 4 (enphasis added). In
addition, “Many victinms of Sendero Lumi noso terrorism also showed
signs of torture. Oedible accounts indicate that Sendero tortured
people to death by slitting throats, strangulation, stoning. and
burning. Mitilation of the body was common.” |d. at 6 (enphasis
added). According to the Department of State, “Although both the
arny and Sendero Lumi noso conmitted serious human rights abuses in
Peru's internal conflict, the latter was responsible for nmany nore
hei nous acts,” including detonating bonmbs in public places, killing
villagers at random and forcible conscription of children. 1d. at
13 (enphasi s added).

Is this a report describing a group whose capacity and inclination
for persecution has dimnished in the sense it obviates or nullifies
an otherwise valid fear of persecution by a group outside the
government’'s control ? See Matter  of Moghar r abi , supra.
Not wi t hst andi ng overwhel m ng evidence, the majority persists inits
concl usi on that, because the Shining Path’s influence and ability to
engage in w despread terror have dinnished somewhat in recent
years, the respondent’s fear of being targeted upon his return is no
| onger “ reasonable.” Moreover, the mgjority intimates that the
respondent coul d evade the Shining Path and avoid future persecution
sinply by relocating within his home country. Matter of A-E-M,
supra, at 4. Bordering on the ridiculous, their conclusions sinply
| ack support.
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A. Reasonabl eness of Respondent’s Fear

“Reasonabl e” neans, as qualified and quantified by the Suprene
Court, at least a 10 percent chance that an individual may be
murdered, tortured, or otherw se persecuted. INS v. Cardoza-
Fonseca, supra. No reasonable person would be concerned or
conforted, while being persecuted and tortured, with the fact that
this Board may think, statistically, he night have escaped
persecution. The very low 10 percent chance factor, articul ated by
Justice Stevens in INS v. Cardoza-Fonseca, supra, recognizes the
fact of our international obligations, as codified in domestic
statutes, and anticipates that we should afford, at least, a finding
of eligibility for protection to all those who appear to have a
“wel | -founded fear.” See also Matter of H-, Interim Decision 3276
(Bl A 1996) .

The United States Court of Appeals for the Ninth Circuit recently
reversed and remanded a Board decision that disnm ssed a Peruvian
respondent’s appeal fromthe denial of his asylumclaim which was
based on past persecution and a fear of future persecution by the
Shining Path. See Gonzal ez-Neyra v. INS, supra. In its decision
the court criticized the Board, in part, for its reliance on alleged
“changed country conditions” evidence. The court observed that the
Board relied upon portions of a February 1995 State Departnent
Profile of Peru which “when reviewed as a whole, supports
petitioner’s claim of continued Shining Path insurrection in the
country at |least as strongly as it supports the BIA's position that
conditions have changed for the better.” Id. at 1295 (enphasis
added) .

In its decision, the court nade clear that an asylum seeker
clainming a well-founded fear of persecution is required to show only
that (1) he holds a political opinion, (2) his political opinion is
known to his persecutors, and (3) the persecution has been or wll
be on account of his political opinion. 1d. at 1296 (citing I NS v.
El i as- Zacarias, 502 U.S. 478 (1992)). Like the applicant in
Gonzal ez-Neyra v. INS, the respondent has provided credible evidence
that he held a political opinion antithetical to the Shining Path,
that he expressed it through his APRA party activities, and that the
Shining Path threatened him after he expressed his opinion. See
Gonzal ez-Neyra v. INS, supra, at 1296; cf. Vera-Valera v. INS, 123
F.3d 1302 (9th Gr. 1997) (holding that the asylum applicant, whose
vi ews and choices were purely to further econom c benefit, failed to
show a connection between fear of persecution by the Shining Path
and political opinion). Thus, as argued, he clearly has established
a wel |l -founded fear of persecution.
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Furthernmore, the court in Gonzal ez-Neyra criticized the Board s
refusal to favorably exercise its discretion and grant the
respondent’s asylum claim As in the present case, the Board's
refusal rested upon its assessnent of the “changed political climate
in Peru” and the “unlikelihood of future persecution.” Gonzalez-
Neyra v. INS, supra, at 1296-97. According to the review ng court,
“[tlhis hypothetical exercise of discretion rests on no firmer
ground than the BIA's conclusion that petitioner was ineligible for
asyl um consi deration, and constitutes an abuse of discretion.” 1d.
at 1297.

The Ninth Grcuit’s conclusion is equally applicable to the country
condi tion evidence upon which the nmajority relies in the instant
case: “much of the report supports petitioner’s claimthat he has
reason to fear sinmlar persecution in the future.” |d. at 1296
Rat her than taking that criticism and absorbing it, this Board
nerely presses on to deny relief based on out-of-context statenments
in supposedly authoritative Department of State reports. Once
again, the majority has issued its decision without regard to the
actual conditions that inhere in the respondent’s honel and.

| find noteworthy the majority’s contention that “the instant case
is controlled by neither Gonzal ez-Neyra v. INS, supra, nor the |aw
of the Ninth Grcuit, but rather by the law of the Fourth Circuit.”
Matter of A-E-M, supra, at 6. Reservations about venturing outside
the circuit in which a particular case arises did not prevent a
majority of the Board from stating recently in Matter of OD,
InterimDecision 3334 (BIA 1998), a case arising in the jurisdiction
of the Court of the Appeals for the Second Circuit, that “[we find
instructive a decision of the United States Court of Appeals for the
Ninth Circuit which upheld the Board' s adverse credibility finding
in an asylumcase. Ceballos-Castillo v. INS, 904 F.2d 519, 520 (9th
Cr. 1990).” Matter of O D, supra, at 4 (citing de Leon-Barrios v.
INS, 116 F.3d 391 (9th Cir. 1997), for the sane proposition).

Closer to home, in this very decision, the najority cites to the
decision of the Nnth Crcuit Court of Appeals in Cuadras v. United
States INS, supra, at 571, as authority purportedly |ending some
significance to the fact that famly nenbers who remained in Peru
after the respondent fled were not harned during that tinme.
Apparently, recourse to the authority contained in another circuit’s
deci sions, no matter how applicable, is warranted only when such
deci sions support the majority’s desired outcome. G ven the recent
precedent decisions of the Board, transferable circuit court cases
woul d be those in which the reviewing court upholds the Board's
decision to deny relief -- particularly asylumrelief. See supra
note 5.
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No matter what authority is relied on, the question remains, how
great a threat nmust the respondent face in order to denonstrate a
present well-founded fear? |In support of its decision, the mgjority
announces “that the ‘dismantling of [the Shining Path’s] command and
control structure’ has been acconpanied by a greater than 50 percent
drop in the nunber of people nurdered by the organization.” Matter
of AAE-M, supra, at 5 (quoting Profile, supra, at 4).

Query what this statistic tells us about the respondent’s clain®?
For the sake of argument, let us agree that, based on the death
threat and the killing of his sinmilarly situated friends and co-
wor kers, the respondent has presented evi dence establishing that at
the time he left Peru in 1989 he faced at | east a 60 percent chance
of being targeted and killed by the Shining Path. Such a
presunpti on seens reasonable -- even conservative -- considering
that his uncle, his cousin, and three of his friends who were fell ow
APRA party activists all were nurdered by the guerrillas, and he
recei ved a painted nmessage on his house warning that he was to be

“the next one.” |If the Department of State is to be believed, then
at present, approximately 8 years after the respondent’s departure,
his risk of being nurdered has been reduced by half. Thus,

following the nmajority’s reasoning, the respondent currently faces
only a 30 percent chance of being killed by the Shining Path if he
returns to Peru. This probability can be considered an exanple of
the majority’s contention that “the Shining Path’s ability to carry
out retribution against its political opponents has dim nished
recently.” Matter of A-E-M, supra, at 5.

To qualify for asylum though, the respondent is not required to
show that it is nore likely than not that he would be harmed or
kill ed. Cf. Stevic v. INS 467 U S. 407 (1984) (holding that
eligibility for wthholding of deportation requires a “clear
probability” of persecution). He nust denonstrate nerely that he
currently faces at least a 10 percent risk of persecution at the
hands of the Shining Path on account of a protected ground. See INS
v. Cardoza-Fonseca, supra, at 430-32. In their enthusiasm to
provi de evidentiary support for a predeterm ned (negative) result,
the majority “has strayed from the central nature of the well-
founded fear inquiry, which focuses on the probability of the
alien's objective fears, not on the certainty of these fears.” MA.
v. United States INS, supra, at 326 (4th GCir. 1990) (Wnter, CJ.,
di ssenting); see also Cruz-lopez v. INS, 802 F.2d 1518, 1524 (4th
Cr. 1986) (Wnter, CJ., dissenting) (noting that in assessing the
i kelihood of persecution, “[c]ertainty is not possible, but
certainty is not required’).
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B. “Country-w de” Persecution and Reasonable Internal Relocation

Al t hough an asyl um seeker may have a claimof a well-founded fear
of persecution despite a reduction in the Shining Path’s force, the
majority seizes on an additional basis to deny asylum the country-
wi de persecution concept. But, this is yet another area governed by
establ i shed | aw that exposes and refutes the majority’s concl usions
under the circunstances of this case. See Guy S. Goodwin-G|I, The
Refugee In International Law 42 (1983).7

The standard for determ ning whether an asylum applicant can
relocate to a zone of safety in the country of persecution is
“reasonabl eness." As addressed by the Handbook, supra, para. 91, at
21-22, for various reasons it nmay be unreasonable to expect the
asyl um seeker to nove internally. The internal relocation principle
has been interpreted as being a limted restriction, applicable to
persons who "can genuinely access donestic protection and for whom
the reality of protection is meaningful." J. Hathaway, The Law of
Ref ugee Status 134 (1991). Determ nations of "reasonabl eness”
i ncl ude consideration of likely financial or logistical barriers to
internal relocation, as well as the circunstances which fail to
satisfy civil, political, and soci oeconom ¢ human rights nornms, or
pl ace the refugee in illusory or unpredictable situations. 1d.

The respondent testified that he participated in both |ocal and
nati onal canpaigns on behalf of APRA, a |ongstanding party known
t hr oughout Peru. Hence, his political activismwas not limted to
the area where he lived, and there is no evidence that he would be
unknown to Shining Path guerrillas if he relocated away from the
area where he previously resided. Mreover, he testified that he
was “well known” to the Shining Path owing to his |eadership of
vari ous sports groups. Such evidence refutes the mpjority’'s
contention that the respondent has “not provided any evidence to
suggest that [his] fear of persecution fromthe Shining Path would
exi st throughout that country.” Matter of A-E-M, supra, at 5.

" There is no statutory, constitutional, or international requirenent
that an asylum applicant denonstrate "country-w de persecution."
"[T]here is also no reason . . . why the fear of persecution should
relate to the whole of the asylumseeker's country of origin
. . . ." Goodwin-G I, supra, at 42 (1983); see also Sarah Ignatius,
Asylum Country-Wde Persecution, 21 Nat’'l Inmmigr. Project of the
Nat’l Law. Guild, Inc., Imrigr. Newsletter, No. 1 (1993).
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There is no presunption that the absence of affirmative evidence
denonstrating that the persecutor operates nationwi de nmeans there is
no basis for the victimto have a well-founded fear of persecution
Damai ze-Job v. INS, 787 F.2d 1332, 1336 (9th Cr. 1986); cf. Matter
of R, 20 I &\ Dec. 621, 627 (Bl A 1992) (suggesting that the absence
of evidence that there is persecution country-w de nmeans that there
is not persecution country-w de). Even were there sone basis to
concl ude that persecution would be confined to a | ocal area or when
the persecutor is a nongovernmental force, consideration nmust be
given to whether that authority has the inclination and ability to
persecute the alien throughout the home country. Matter of H
supra, at 19 n.7; see also Singh v. Mschorak, 53 F.3d 1031, 1034
(9th Cir. 1995); Quintanilla-Ticas v. INS, 783 F.2d 955, 957 (9th
Cir. 1986) (finding the applicant ineligible where the danger of
persecution was limted to a single village); Mtter of Fuentes,

supra; Matter of V-T-S-, Interim Decision 3308 (BIA 1997)
(Rosenberg, dissenting); Matter of T-MB-, Interim Decision 3307
(BIA 1997) (Rosenberg, dissenting); Mitter of CAL-, Interim

Deci sion 3305 (BI A 1997) (Rosenberg, dissenting).

Wth respect to internal relocation, the Profile reports that
al though “Peru is a large, rugged country, and the guerrillas
operate with relatively unsophisticated conmunications[,]” and
therefore internal relocation “is available to many applicants[,]”
it alsois true that “the police and mlitary are spread too thinly
to protect every one threatened by the guerrillas.” Profile, supra,
at 6. Onng to the Shining Path’'s continued presence in Peru, and
the breadth of the guerrilla efforts to destabilize the governnent,
internal relocation within Peru is not a viable option for the
respondent . See Matter of C A-lL-, supra (discussing internal
rel ocation); Handbook, supra, para. 91, at 21-22.

Al t hough the Shining Path is a nongovernnmental force, the record
reflects that the respondent is specifically known to them There
is no basis to infer that the guerrillas would be either unable or
disinclined to target and persecute the respondent if he rel ocated.
As noted, he was involved in political activities on both a loca
and national |evel, and he was recogni zabl e as a | eader of various
sports groups. The guerrillas nmethodically targeted and murdered
his friends and famly nenbers and unanbi guously conveyed their
resolve by leaving a witten threat, on his own house, that he woul d

be next. In Iight of such evidence, | find no reason to believe
that the Shining Path's interest in the respondent was confined to
a local area. See Damamize-Job v. INS supra. | also find no reason

to conclude that he would not be targeted nerely because of the
passage of tine or the reduction in Shining Path forces.
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V. CONCLUSI ON: THE RECORD SUPPORTS THE RESPONDENT' S CLAI M AND
CONTAI NS | NSUFFI CI ENT EVI DENCE TO SUPPORT THE DENI AL OF RELI EF

The record does not contain evidence to support the denial of
relief by the Immigration Judge, which is upheld by the ngjority.
To support the conclusion that the respondent does not have a well -
founded fear of persecution, the majority’s decision nmust reflect
consideration of evidence that the Shining Path killed the
respondent’s friends and menbers of his famly before them and nust
address the sign painted on his house that he would be next under
the “reasonabl eness” standard. See Universal Camera Corp. v. NLRB
340 U.S. 474, 491 (1951) (holding that the “substantial evidence”
standard has been understood to nean that the adjudicator’s
concl usions are expected to take into account and reflect in his
deci sion, not only consideration of those facts in the record that
support the conclusion, but evidence in the record that detracts
fromit).

As the Ninth Circuit observed in Gonzal ez-Neyra v. |INS, supra:

[T]he majority of the BIA and the immgration judge,
over| ooked the uncontradicted evidence that petitioner’s
life and business had been threatened only after he
expressed his political disagreement with the guerrilla
organi zation, and only after he nmade clear that his refusal
to make further paynents was on account of that
di sagreenent .

We conclude that any rational fact finder who took that
evidence into account, as the BIA was required to
do in this case, would be conpelled to reach a contrary
concl usi on

Id. at 1294 (enphasis added).

The threats received by the respondent, and the nurder of his co-
wor kers, do not support the majority’s conclusion, but detract from
it. This evidence supports the conclusion that, given his known
political activity, past experiences, and current conditions in
Peru, a reasonabl e person would fear persecution. |In light of his
prior activity as an active APRA supporter and visibility as a | ocal
communi ty | eader, neither the passage of time nor any incremental
change in conditions in the country undernines the undeniable fact
that this respondent was threatened with persecution and death on
account of his political affiliations and activities. The record
conmpel s the conclusion that the respondent currently faces at |east
a 10 percent likelihood that he will be persecuted by Shining Path

27



I nterimDeci sion #3338

guerrillas if he returns to Peru. See INS v. Cardoza-Fonseca,
supra, at 430-32. Al though the evidence of record from the
Department of State indicates that the Peruvian Government has
weakened the Shining Path, this evidence also reveals that “the
Shining Path retains the capacity to |launch destructive terrorist

attacks even on well-protected targets,” and still wages a “canpaign
of terror.” Profile, supra, at 4. In light of this and other
evi dence of record, | cannot but conclude that a reasonabl e person

in the respondent’s situation has a well-founded fear of being
per secut ed because of his political opinion if he returns to Peru.
INS v. Cardoza-Fonseca, supra, at 430-32; Matter of WMbdgharrabi,
supra. | would grant the respondent’s asylumclaim
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